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NEVADA STATE BOARD OF OPTOMETRY

MINUTES OF PUBLIC MEETING
June 27, 2024

Action Item 1. Roll Call, Call to Order, President Mariah Smith, O.D. opened the live
meeting at 12:04 p.m. Pursuant to AB219, public telephonic access number 669-444-9171,
meeting ID 859 9215 3067, Passcode 199312 were read into the record.

Welcome, Introductions. President Smith and Board members Jeffrey Austin, O.D., Julicta
Alamo-Leon, O.D, and Drew Johnson were present via Zoom. Executive Director Adam
Schneider attended via Zoom. Deputy Attorney General (DAG) Todd Weiss, Esq. attended via
Zoom.

Public Comment. President Smith invited public comment. Dr. Bolenbaker read a statement
on behalf of approximately 40 optometrists advocating for usage of IPL or RF or LLLT per
manufacturer guidelines and standard of care, and that NRS 636.025(1)(c) does not specify
that treatments can only be applied locally to the tissues of the eye and appendage, and is
written in a way to accept advances in treatment so long as they do not violate the surgical
restrictions placed upon optometrists in NRS 636.025(2)(a). Director Schneider expressed
knowledge of recent misinformation about the Board and the office of the Executive Director.
The Board’s dissemination of information about Board business occurs through two sources
only- newsletters to the membership, and what is posted on the Board’s website. The Board
itself nor its Executive Director have social media accounts, nor hire or contract or ask
individual members of the optometry community to post items on social media. Confusion
has occurred where optometrists have posted social media saying things to the effect that
Adam Schneider individually wants to hear from the membership as a pseudo call to action
against Board members or past Board votes. Members of the optometry community
reflexively believe the post, and the Board has a relationship with an optometrist as the
Board’s agent or proxy, yet when any such posts are not authorized or vetted or approved by
the Board or the Executive Director and such misrepresentations are inappropriate and need to
stop. The Board’s office will continue to accept membership commentary on Board-related
issues or concerns, but they have to be done through proper channels.

Action Item- Re-discussion of Board’s 8/29/2023 letter to Dr. Horner. Dr. Smith
commented about historical precedence and a strict delineation that optometrists and their
employee have to remain separate from the retailer when there are different levels of HIPAA
training and unauthorized access to medical records by employees of non-optometrists. Dr.
Smith does not see a problem with the optometrist having a platform or website where the
patients can schedule appointments, and the historical precedence is that optometrists control
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their own schedule without outside corporate influence of, e.g., being directed to see patients
every ten minutes. Dr. Alamo agreed that outside entities should not be practicing optometry
for optometrists.

Dr. Smith invited Dr. Horner to speak. Dr. Horner discussed the difference between
scheduling and booking, and agreed that the retail entity should not dictate to the optometrist
how many patients are seen, or how long the appointments are, or what types of exams are
performed. Dr. Horner explained he pays Walmart to fill his schedule just like if he were to
pay an outside scheduling company to do so. Dr. Smith posed the question to the Board if
there is a conflict of interest if the optometrist pays the retailer to fill the schedule. Dr. Austin
did not see a conflict when the optometrist is in control of the schedule. Public Member
Johnson stated as a consumer there does not appear to be any impact on the quality of the
service and therefore saw no problem with it. Upon Dr. Alamo asking about who does the
scheduling and their HIPAA regulations, Dr. Horner explained that there is a health and
wellness department at Walmart inclusive of pharmacy, audiology, and optical, and the
scheduling is then delegated to Walmart opticians who are HIPA A-certified where the
optometrist is located and have access to only a scheduling program and no other access to
medical records or private information. Dr. Smith moved to uphold the Board’s prior decision
that Dr. Horner be allowed to pay Walmart to fill the schedule that he created and such a
process and business relationship is compliant with the current law. Dr. Austin amended to
include that no other person or entity besides the licensee be allowed to change the schedule.
Dr. Smith so amended. Dr. Austin seconded. Motion passed unanimously.

Action Item- Re-discussion of NRS 636.025(2) application to IPL. Dr. Smith summarized the
prior meeting about the definition of eye and adnexa, that the Board members agreed in the
last meeting that IPL should be permissible with licensees’ training and the intention of the
statute was to make it broader to provide allowance when new treatments become available
within an optometrist’s skillset so as to avoid re-writing the law each time. In 2019, the Board
ruled that the True Tear intranasal tear neurostimulator was permissible. Dr. Austin noted IPL
is within the optometrist’s scope, but the question is what does the law allow. Colloquy as to
the definition of eye appendage. Dr. Alamo discussed possible parameters such as continuing
education or proof of training upon the advent of new technology. Public Member Johnson
noted the discussed technologies seemed safe, and patients can avail themselves to litigation if
aggrieved.

DAG Weiss provided options for the Board as to statutory interpretation versus joint submission of
temporary and permanent regulations. Colloquy on such options.

Dr. Smith moved for IPL and RF and similar devices are acceptable for treatment with the law
as written and no need for having defined training. Public Member Johnson seconded.

Dr. Austin inquired into DAG Weiss’s advice for the propriety of this vote versus the
legislation process. DAG Weiss advised the vote is permissible and within the authority of the
Board to do so. Motion passed unanimously.

Action Item- Re-discussion of 2025 legislation goals Dr. Smith spoke with Dr. Koening
about him wanting a fifth member, and it be an optometrist, and the preference for a rural
optometrist but understands the difficulties in that kind of mandate. Public Member Johnson
noted an additional member should be a public member. Director Schneider talked about
knowledge obtained at ARBO Annual Meeting and the different ways different Boards
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10.

comprise their Board members including some jurisdictions that have no members in the field
being regulated which provided pros and cons. Dr. Smith agreed to relay Public Member
Johnson’s concerns to Dr. Koenig. Dr. Austin sees advantages and disadvantages of a fifth
member, and sees no problem with an additional optometrist as the fifth member. Public
Member Johnson pointed out that the governor’s office appoints board members. Dr. Smith
commented about her efforts to think of the public and not the protection of the profession in
her capacity as a board member. Dr. Alamo believes that if a fifth member is created, it should
be an optometrist.

Given her lack of background with leasing space with an optical business, Dr. Smith proposed
a Workshop specific to R066-19(12) with persons who work in that practice modality for
input. Dr. Austin agreed. Dr. Alamo agreed. Workshop scheduled for 7/31/2024 3pm.

As to the proposed list in the meeting materials, Dr. Smith moved to strike the first entry as to
the definition of eye appendage due to the earlier vote, not adopt R066-19(12) changes due to
a future Workshop, and to add a fifth member as an optometrist. Dr. Alamo seconded. Public
Member Johnson opposed. Motion passed.

Action Item- Complaint 24-11 status DAG Weiss summarized ongoing negotiations with
licensee’s counsel for possible settlement terms to propose to the Board at the next meeting.
Presently scheduled trial/hearing for 7/31/2024 rescheduled to 8/27/2024, if necessary.
Regular Board Meeting moved from 7/31/2024 12pm to 3pm.

Action Item- Complaint 24-21 Director Schneider stated the Board of Pharmacy’s
Prescription Monitoring Program noted the licensee’s prescription for testosterone. Upon an
inquiry letter, the licensee’s custodian of records supplied a response and that the medical
records showed prescriptions of topical testosterone. The question before the Board was can a
licensee prescribe topical testosterone based upon Nevada law as written. Colloquy on the
statutory definition of pharmaceutical agent, inclusive of Dr. Smith reading the statute. Dr.
Austin noted the intent behind the statute in working with the ophthalmologists did not include
testosterone. Colloquy and agreement that “topical non-analgesics” be added to the statutory
definition for 2025 legislative goals. Dr. Smith moved for a letter be issued to the licensee to
cease and desist with no penalties. DAG Weiss commented about differences between past
and future conduct. Dr. Smith amended the motion for a letter to cease and desist, and no
penalties for the past prescriptions but any future violations could be subject to a complaint
and discipline. Dr. Austin seconded. Motion passed unanimously.

Action Item- Consideration and approval of Petition for Advisory Opinion to Department of
Taxation Director Schneider reminded the Board of the sales tax issue from the Board’s prior
meeting, and explained the draft letter’s research, DAG Weiss’s approval, and the letter’s
compliance with the code governing the Department of Taxation’s petition for advisory opinions.
Dr. Smith moved to accept the draft as-is, and to submit to the Department of Taxation. Dr. Austin
seconded. Motion passed unanimously.

Action Item- Consideration and approval of FY2024-2025 budget; Review of 2021-24 Income
and Expenditures; Consideration and decisions regarding proposed budget and factors for
2024-2025, including COLA Director Schneider described: 1) the process compiling the figures
and that each entry has corroborative information; 2) his research into the differences in COLA
depending upon the type of State employee: 3) the differences in FY2025’s budget when the Board
no longer has certain entries such as rent and utilities, and is a legislation year whereas FY2024
was a license renewal year. Dr. Smith asked Public Member Johnson to comment in his role as the
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11.

12.

13

14.

15.

Board’s CFO. Public Member Johnson approved as consistent with prior years’ budgets.
Colloquy on COLA varying from year to year and as to type of State employee. Public Member
Johnson moved to accept the proposed budget inclusive of the 4% COLA, while allowing the
Board to revisit the amount based upon new information. Dr. Smith seconded. Motion passed
unanimously.

Action Item- Consideration and approval of May 30, 2024 Board Meeting Minutes Dr. Smith
moved to accept as drafted. Dr. Austin seconded. Motion passed unanimously.

Executive Director report re R066-19, R101-24, AB 432 codification statuses- Director
Schneider stated:1) R066-19 is in LCB’s queue but had not been codified yet because it was not
correctly submitted in 2019-2020 and when correctly submitted in 2022 it was placed at the back
of the queue; 2) R101-24 will be discussed at the 7/31/2024 meeting where on 7/1/2024 a Notice
of Intent to Act Upon Regulation will be posted to comply with statute; and 3) AB 432 per LCB is
anticipated to be codified by end of month, and that R101-24 cites to new statutes stemming from
AB 432 so the Board can be assured their chapters are being processed.

Executive Director report re ARBO Annual Meeting Director Schneider stated that he
obtained a scholarship so no costs were incurred by the Board, and even if the Board had to pay, it
was worth the expense given the Board regulates optometry and ARBO is dedicated to that exact
business. Director Schneider recommended a Board member or the Executive Director attend
yearly. Dr. Smith agreed.

Public Comment. Dr. Kopolow commented about the earlier discussion of Walmart being allowed
to make appointments for the optometrist’s schedule, but a concern is that future iterations of the lease
requiring Walmart to do it which could be problematic. As to R066-19, there are disparate goals to
be discussed at the Workshop, and it is appropriate for NAC and not NRS. Drew Johnson announced
his resignation as the public member of the Board and willing to serve at the July meeting if not
replaced by then. Because he won a primary election, he wants to step away from the Board to not
put the Board in a position of having a public member not fully prepared and focused on preparing for
the meetings. His words for the incoming public member is that the public member is the only public
member on the Board and the only one who does not make money on the practice of optometry, and
their role is to increase competition, increase access, lower costs, and hopes that the lobbyists and
associations in the profession do not issue personal attacks upon the public member for acting in the
best interests of the public, and should be free to stand up for patients without fear of threats or
retribution. Having served on three board of commission, this is the most professional, best prepared
Board he has been on. Public Member Johnson thanked past and current Directors and past and current
Board Members. All Board Members thanked Public Member Johnson for his service.

Action Item- Adjournment. Dr. Smith moved to adjourn the meeting. Public Member Johnson

seconded. Motion passed unanimously. The meeting adjourned at 1:43 p.m.
E I L

FY 2024-2025 Regular meeting schedule

Wednesday 7/31/2024 3:00p.m. (pst) Reg. Bd. Meeting- phone or Zoom
Wednesday 8/28/2024 12:00p.m. (pst) Reg. Bd. Meeting- phone or Zoom
Thursday 9/26/2024 12:00p.m. (pst) Reg. Bd. Meeting- phone or Zoom
Wednesday 10/30/2024 12:00p.m. (pst) Reg. Bd. Meeting- phone or Zoom
Wednesday 12/11/2024 12:00p.m. (pst) Reg. Bd. Meeting- phone or Zoom

These minutes were considered and approved by majority vote of the Nevada State Board of

Optometry at its meeting on July 31, 2024.
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/s/
Adam Schneider, Executive Director
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BEFORE THE BOARD OF OPTOMETRY
STATE OF NEVADA

In the Matter of Charges and Complaint Case No. 24-11
Against:
AMEL YOUSSEF, O.D.,

Respondent.

ACCUSATION AND COMPLAINT
The BOARD OF OPTOMETRY OF THE STATE OF NEVADA (“Board”)?, by and through its

counsel Todd Weiss, Esq., Deputy Attorney General and attorney for the Board, having a reasonable
basis to believe that Respondent AMEL YOUSSEF, O.D., License No. 449 (“RESPONDENT”)
violated the provisions of Nevada Revised Statutes (NRS) Chapter 636 inclusive of AB 432, and
Nevada Administrative Code (NAC) Chapter 636 inclusive of R066-19, hereby issues this Complaint
upon Respondent pursuant to NRS Chapter 622A.300, stating its charges and allegations as follows:

1. Respondent was at all relevant times mentioned in this Complaint licensed by the Board
as an Optometrist under License Number 449 and is therefore subject to the jurisdiction of the Board
and the provisions of NRS Chapter 636 inclusive of AB 432 and NAC Chapter 636 inclusive of R066-
19. Respondent was originally licensed by the Board on or about February 15, 2002.

2. On or about March 5, 2024, Complainant? (“Complainant” or “Patient”) presented for an
eye examination to 7361 W. Lake Mead Blvd, Las Vegas, NV 89128, a previously registered practice
location of Respondent.

3. The Patient had booked an online appointment, selecting the option of “comprehensive
eye exam with existing contact lens wearer”. Nothing in the Patient’s online booking stated that no

licensed optometrist would be physically present for the examination, that the entirety of the

! The Nevada State Board of Optometry at the time of this formal Accusation authorized for filing is composed of Board
members Mariah Smith, O.D., Julieta Alamo-Leon, O.D., Jeffrey Austin, O.D., and Drew Johnson.

2 Complainant’s true identity is not disclosed herein to protect the Complainant’s privacy, but has been disclosed to
Respondent.

1
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examination would be performed by a non-optometrist technician, only, or that no licensed optometrist
would communicate with the Patient during the course of the examination.

4. Upon arrival, no oral or written disclosure was provided to the Patient that no licensed
optometrist was physically present at the location or would be physically present for the examination,
or that the entirety of the upcoming examination was going to be performed by a non-optometrist
technician, only, or that no licensed optometrist would communicate with the Patient during the course
of the examination.

5. The Patient’s comprehensive eye exam was conducted by a non-optometrist technician,
only.

6. To the Patient’s observation, the non-optometrist technician had continued difficulty in
writing a full contact lenses prescription for the Patient.

7. After the technician completed his examination, the Patient asked the technician if the
technician was Dr. Youssef. The technician responded that he is technician authorized to examine
patients through what the technician referred to as a “tele-visit” or “tele-vision” examination.

8. The technician’s response did not: 1) State to the Patient that Respondent, or any other
licensed optometrist, had, unbeknownst to the Patient, examined the patient remotely and/or approved
of the technician’s actions or inactions; 2) State that Respondent, or any other licensed optometrist, was
conveying information or optometric analysis to the technician for the technician to convey to the
Patient; 3) Offer for Respondent, or any other licensed optometrist, to speak directly with the Patient
contemporaneously during the presentation or any time prior to discharge; or 4) State or show the
Patient any text or electronics messages, phone call or proof of any other contemporaneous
communication from the technician to Respondent, or any other licensed optometrist, about the results
of the technician’s examination.

9. Neither Respondent, nor any other licensed optometrist, examined the Patient in-person.

10. Neither Respondent, nor any other licensed optometrist, communicated with or
exchanged information with the Patient in real time via telephone, video, a mobile application, or an
online platform on an Internet website during the course of the presentation or any time prior to

discharge.
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11.  The technician did not make any attempt to contact Respondent, or any other licensed
optometrist, to perform any part of the Patient’s examination, including the “final eye examination”.

12. Neither Respondent, nor any other licensed optometrist, ever performed or finalized the
Patient’s examination in a manner consistent With the laws governing the practice of optometry in
Nevada.

13.  Prior to discharge, the technician provided the Patient with an optometric lenses
prescription bearing Respondent’s signature.

14.  The technician did not represent to the Patient what time, place or manner in which the
Respondent, or any other licensed optometrist, came to review and/or approve the prescription.

15. Respondent billed the Patient as a “new patient” and for a “comprehensive
examination”, billing code 92004.

16. Respondent did not bill the Patient as an existing patient or for a non-comprehensive
examination.

17.  On or about March 5, 2024, Complainant submitted a complaint by and through the
Board’s website.> Pursuant to NRS Chapter 636.305 and 636.310, the Executive Director of the Board
undertook an investigation and pursuant to NRS Chapter 636.141 and NRS Chapter 629.061(1)(g)
issued a subpoena for documents upon the Respondent. Respondent timely provided a written response
and various documents. Pursuant to NRS Chapter 636.310(3), the Executive Director of the Board
presented such information, with all identifying information redacted, to the Board on March 28, 2024.

18.  Based upon the Board’s vote to authorize issuance of a formal Complaint, the Board, by
and through its counsel, now provides Respondent with this formal Accusation and Complaint.

19.  All of the allegations contained in the above paragraphs are hereby incorporated by

reference as though fully set forth herein in the below Counts.

COUNT I

NRS 636.295(6)- False or misleading representations with respect to optometric services

3 Complainant has made the Board aware of several online reviews of other patients of Respondent, or Respondent’s
registered practice locations, which include similar allegations. These similar allegations made by other patients, including
the specific identity of the patients, remains under active investigation. Pursuant to NRS 622A.320(2), the Board, by and
through its counsel, reserves the right to amend the charging document at any time before the hearing.

3




© 00 ~N oo o b~ w Nk

N NN NN NN NN R B R R R R R R R R
® ~N o O~ W N P O © 0O N O O »h W N B O

20. NRS Chapter 636.295 lists the acts, conduct, omissions, or mental or physical
conditions, or any of them, committed, engaged in, omitted, or being suffered by a licensee, constitute
sufficient cause for disciplinary action.

21. NRS Chapter 636.295(6) authorizes disciplinary action for “Making false or misleading
representations, by or on behalf of the licensee, with respect to optometric materials or services.”

22.  Asdemonstrated by, but not limited to, the above-outlined facts, Respondent violated
NRS Chapter 636.295(6) when Respondent, or by and through her technician-employee, represented or
allowed to be represented to the Complainant that the sought optometric services, including a
comprehensive eye exam, would be performed by Respondent or another licensed optometrist.

23.  Patient was not informed until well into his examination that the technician performing it
was not in fact Respondent and that the technician would be performing the entirety of the examination
as a “tele-visit”, not Respondent or any other licensed optometrist.

24.  Neither Respondent, nor any other licensed optometrist, in fact performed the
Complainant’s optometric services, including a comprehensive eye exam.

25. By reason of the foregoing, Respondent is subject to discipline by the Board as provided

in NRS Chapter 636.295.

COUNT 11
NRS 636.346(3)- Non-performance of final eye examination of the patient
26. NAC Chapter 636.230 states for the purposes of NRS 636.295, the Board will consider
the failure of a licensee to comply with any provision of a federal, state or local law, ordinance or
regulation relating to the provision of optometric services, including, without limitation, any provision

of this chapter or chapter 636 of NRS, to constitute unprofessional conduct.

27. NRS Chapter 636.346 states in full [with Emphasis Added]:

1. In any setting where optometry is practiced, an assistant may fit ophthalmic lenses
or spectacle lenses if the assistant acts under the direct supervision of a licensed
optometrist.

2. In addition to the provisions of subsection 1, an assistant in any setting where
optometry is practiced may perform any of the following activities under the direct
supervision of a licensed optometrist:

(a) Prepare a patient for examination.
4
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(b) Collect preliminary data concerning a patient, including taking the medical
history of the patient.

(c) Perform simple and noninvasive testing of a patient in preparation for any
subjective refraction, testing, evaluation, interpretation, diagnosis or treatment of the
patient by the licensed optometrist.

(d) For an ophthalmic purpose, administer any cycloplegic or mydriatic agent or
topical anesthetic that is not a controlled substance.

(e) Use an ophthalmic device or oversee ocular exercises, visual training, visual
therapy or visual rehabilitation as directed by a licensed optometrist.

3. If an assistant conducts any activities pursuant to subsection 2, the licensed
optometrist must conduct the final eye examination of the patient.

4. As used in this section, “assistant” means a person employed by an optometrist or
any medical provider or medical facility at which the optometrist provides or offers to
provide his or her services as an optometrist.

28.  Nothing in AB 432 concerning remote services obviates the requirements of NRS
Chapter 636.343.

29.  As demonstrated by, but not limited to, the above-outlined facts, Respondent violated
NRS Chapter 636.346(3) by: 1) Neither Respondent, nor any other licensed optometrist, providing
direct supervision of the technician for any subjective refraction, testing, evaluation, interpretation,
diagnosis or treatment of the patient by the licensed optometrist; and 2) Neither Respondent, nor any
other licensed optometrist, conducting the final eye examination of the patient after the assisting
technician conducted tests and activities pursuant to NRS 636.346(2).

30. By reason of the foregoing, Respondent is subject to discipline by the Board as provided

in NRS Chapter 636.295 and NAC Chapter 636.230.

COUNT 111
AB 432 Section 19(2)- Improper optometric telemedicine
31. NAC Chapter 636.230 states for the purposes of NRS 636.295, the Board will consider
the failure of a licensee to comply with any provision of a federal, state or local law, ordinance or
regulation relating to the provision of optometric services, including, without limitation, any provision
of this chapter or chapter 636 of NRS, to constitute unprofessional conduct.
32.  AB 432 Section 19(2) states in relevant part “a licensee may engage in synchronous or

asynchronous optometric telemedicine to provide health only if the licensee has completed a
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comprehensive examination on the patient within the immediately preceding 2 years.” [Emphasis
Added]

32.  Asdemonstrated by, but not limited to, the above-outlined facts, Respondent violated
AB 432 Section 19(2) by: 1) Performing, or attempting to perform, or allowing to be performed,
optometric telemedicine upon the Complainant without Respondent first having performed a
comprehensive examination upon the Complainant within the immediately preceding 2 years, and 2)
Performing, or attempting to perform, or allowing to be performed, a comprehensive eye examination
upon the Complainant through purely telemedicine means.

33. By reason of the foregoing, Respondent is subject to discipline by the Board as provided

in NRS Chapter 636.295 and NAC Chapter 636.230.

WHEREFORE, the Board, through its’ designated counsel, prays:

1. Respondent is provided notice of the charges herein against Respondent, and pursuant to
NRS Chapter 622A.320 the Respondent may, but is not required to, file a formal answer to the present
Accusation and Complaint not later than 20 days after the date of service of this Complaint;

2. Pursuant to NRS 622A.300(2), the Complaint will be heard by the Board;

3. That the Board set a time and place for a formal hearing, whereupon pursuant to NRS
233B.121(2)(a), a Notice of Hearing be issued with a statement of the time, place and nature of the
hearing;

4. That the Board determine if there has been a violation or violations of Nevada optometry
laws committed by Respondent, and, if so, what appropriate sanctions to impose;

5. That the Board award reasonable attorneys’ fees and costs for the investigation and
prosecution of this case as outlined in NRS Chapter 622.400;

6. That, after the hearing on this matter, the Board make, issue and serve on Respondent, in
writing, its’ findings of fact, conclusions of law and order, including any sanctions imposed; and

7. That the Board take such other and further action as may be just and proper in these

premises.
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DATED this 16" day of April 2024.

Nevada State Board of Optometry

By:/s/ Todd M. Weiss
TODD M. WEISS, ESQ. (Nevada Bar No. 14130)
Senior Deputy Attorney General
555 E. Washington Ave., Ste. 3900
Las Vegas, NV 89101
Tel: (702) 486-3103
Email: tweiss@@ag.nv.gov
Attorney for Nevada State Board of Optometry
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